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内容摘要 
考察我国以及世界其他国家死刑执行方式的发展演变史，可以发现其包含一
定的规律性，而这一规律是由社会、政治、文化等一系列主客观因素引发的必然
结果，由此推论死刑执行方式的未来发展趋势，并质疑我国现行死刑执行方式立
法，进而提出合理的完善建议。 
第一章介绍了我国古代死刑执行方式的概况及合理性，并详细梳理了我国死
刑法定执行方式沿革历史，呈现出由隋唐以前的多元化等级执行方法→隋唐至清
末的二元化等级执行方法→清末及民国以后死刑唯一→现行立法确定的二元化
执行方法的发展演变趋势。 
第二章详细梳理世界上其他国家死刑法定执行方式的沿革史，与同时期我国
的情况进行对比和参照，推论各国死刑执行方式沿革的共同趋势和规律。 
第三章在归纳总结世界范围内死刑法定执行方式发展演变规律的基础上，以
福柯的《规训与惩罚》一书为启发，从权力运作策略的角度对上述发展沿革进行
解释，论证这一趋势产生的原因，作为人道主义、自由主义等传统视角的补充。 
第四章通过分析我国当前死刑执行立法和实践两方面存在的问题，发现其偏
离了死刑法定执行方式在全球范围内的发展演变趋势，不符合当前其他各国的主
流态势，也未满足现有政治条件下权力运作策略的需求。因此，对我国死刑执行
方式的发展完善提出两点合理化建议，即规定注射执行方式唯一或赋予被执行人
选择权。 
 
关键词：死刑执行方式；发展演变；完善建议
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ABSTRACT 
Investigated the history of the death penalty executing ways of our country and 
the rest of the world, we can found that it contains a certain regularity, which is made 
up of social, political, cultural, and a series of the subjective and objective factors, 
thus we can infer the future trend of the death penalty executing ways. So that we 
have to put question forward on our current legislation of execution ways, and come 
up with the reasonable suggestions to improve it. 
Chapter 1 presents an overview of the death penalty executing ways in ancient 
China, combed the evolution history of the death penalty executing ways in law in our 
country, and found it experienced “the diversity and hierarchical execution methods 
before Sui and Tang dynasties → dualistic and hierarchical execution methods from 
Sui and Tang to Qing dynasty → the only execution method during the end of Qing 
dynasty → the dualistic execution methods at present.  
Chapter 2 combed the evolution history of death penalty methods the rest of the 
world, comparing with the situation in our country at the same period, analyzes the 
common trend about the death penalty execution methods all over the world. 
Chapter 3 based on 《Discipline & Punish; The Birth of the Prison》 by Michael 
Foucault, we try to supplement the traditional perspectives such as humanitarian and 
liberalism, to explain this trend from the angle of power operation strategy. Highlight 
the reason of the trend. 
Chapter 4 through the analysis the two aspects of current legislation and practice 
in our country, found out its neither conforms to the global trend which argument 
above, or conform to the current the mainstream of other countries or meet the needs 
of power operation strategy in present political condition then put up with two 
reasonable suggestion is put forward, one is make injection as the only execution 
method, another is to give the prisons “the right to choose how to die.” 
Key Words: Death Penalty Executing Ways; Development And Evolution; Perfecting 
Suggestion
厦
门
大
学
博
硕
士
论
文
摘
要
库
厦
门
大
学
博
硕
士
论
文
摘
要
库
  
目    录 
引言.........................................................................................................1 
一、研究现状 .................................................................................................... 1 
（一）资料梳理 ......................................................................................... 1 
（二）理论探讨 ......................................................................................... 2 
二、写作目的 .................................................................................................... 3 
第一章 我国死刑法定执行方式的沿革 ................................................4 
第一节 我国古代死刑执行方式概论 ............................................................... 4 
一、法定执行方式与超法典执行方式并存 ............................................... 4 
二、身体的处刑及尸体的处刑 .................................................................. 4 
三、以绞刑为界——从肉刑到生命刑....................................................... 5 
第二节 我国古代死刑正刑............................................................................... 5 
一、死刑正刑 ...............................................................................................................5 
二、死刑法定执行方式与死刑正刑 ......................................................................7 
    三、我国古代死刑正刑的沿革................................................................................7 
        四、我国古代死刑正刑的适用................................................................................9 
第三节 我国古代死刑执行方式的合理性 ....................................................... 9 
一、生产力基础 ........................................................................................10 
二、观念基础 ............................................................................................10 
（一）人性论 ............................................................................................11 
（二）报应、威慑和复仇观念 .................................................................16 
（三）儒家的身体道德 .............................................................................17 
（四）佛教地狱观念.................................................................................18 
第四节 我国近代以来的死刑法定执行方式...................................................23 
第五节 总结.....................................................................................................24 
第二章 国外死刑法定执行方式的沿革 .............................................. 25 
第一节 古代国外死刑法定执行方式 ..............................................................25 
厦
门
大
学
博
硕
士
论
文
摘
要
库
   
第二节 近代以后国外死刑法定执行方式 ......................................................26 
一、法定执行方式一元 .............................................................................27 
二、法定执行方式多元 .............................................................................27 
（一）从人道角度出发的选择性执行方法 ..............................................27 
（二）根据具体情形区别适用 .................................................................31 
三、存在超法典执行方式的国家 .............................................................32 
第三节 总结.....................................................................................................32 
第三章 死刑执行方式总体发展趋势及原因 ...................................... 33 
    第一节 死刑执行方式的总体发展趋势 ..........................................................33 
    第二节 原因——从权力运作角度出发 ..........................................................33 
一、死刑与政治社会.................................................................................34 
（一）威权结构 ........................................................................................34 
（二）有机结构 ........................................................................................36 
二、变革的原因 ........................................................................................37 
三、变革的本质 ........................................................................................38 
第四章 我国死刑执行方式的问题及完善 .......................................... 40 
    第一节 我国死刑执行方式的现状 ..................................................................40 
一、法律规定 ............................................................................................40 
二、实践情况 ............................................................................................40 
    第二节 我国死刑执行方式存在的问题 ..........................................................41 
一、实际中的不平等.................................................................................41 
二、违反法治原则.....................................................................................42 
三、违背罪刑法定原则 .............................................................................42 
   第三节 我国死刑执行方式的完善依据 ............................................................42 
一、历史依据 ............................................................................................42 
二、现实依据——以当代其他国家为借鉴 ..............................................43 
三、权力运作策略.....................................................................................43 
   第四节 我国死刑执行方式的完善建议............................................................44 
一、注射执行唯一.....................................................................................44 
厦
门
大
学
博
硕
士
论
文
摘
要
库
  
（一）客观基础 ........................................................................................44 
（二）观念基础 ........................................................................................45 
二、确立有利于被执行人原则 .................................................................45 
结语....................................................................................................... 46 
参考文献 ............................................................................................... 48 
厦
门
大
学
博
硕
士
论
文
摘
要
库
厦
门
大
学
博
硕
士
论
文
摘
要
库
  
CONTENTS  
 Preface ..................................................................................................1 
 Chapter 1 The evolution of death penalty execution methods in 
China.....................................................................................................4 
 Subchapter 1 The overview of death penalty execution methods system in 
ancient China .................................................................................................. 4 
Section 1 Execution methods in law and beyond law.................................... 4 
Section 2 The legal death penalty execution methods for live person and for 
death............................................................................................................ 4 
Section 3 From body to soul- With a turning point of hanging...................... 5 
 Subchapter 2 The death penalty execution methods in code in ancient 
China ............................................................................................................... 5 
Section 1 The death penalty execution methods in code ............................... 5 
Section 2 Execution methods in law and in code .......................................... 7 
Section 3 The evolution of death penalty execution methods in code in 
ancient China ............................................................................................... 7 
Section 4 The use of death penalty execution methods in code in ancient 
China ........................................................................................................... 9 
 Subchapter 3 The rationality of the death penalty execution methods in 
ancient times ................................................................................................... 9 
Section 1 Productivity basis ........................................................................10 
Section 2 Conceptual basis..........................................................................10 
  Subsection 1 The theory of human nature................................................11 
  Subsection 2 Retribution, deterrence and revenge concept.......................16 
  Subsection 3 The Confucian body ethics .................................................17 
  Subsection 4 Buddhism hell conception ..................................................18 
Subchapter 4 Legal death penalty execution methods in modern times......23 
Subchapter 5 Summarize ..............................................................................24 
厦
门
大
学
博
硕
士
论
文
摘
要
库
   
Chapter 2 The evolution of death penalty execution methods in 
foreign countries .................................................................................. 25 
Subchapter 1 Death penalty execution methods in ancient times ..................25 
Subchapter 2 After modern times ...................................................................26 
Section 1 The only execution method in law ...............................................27 
Section 2 The multiple execution methods in law........................................27 
  Subsection 1 The selective execution method from humanitarian ............27 
  Subsection 2 Apply according to the specific circumstances difference ..31 
Section 3 The country which have execution methods beyond the law ........32 
Subchapter 3 Summarize ................................................................................32 
Chapter 3 The trend of death penalty execution methods and the 
reason of this trend .............................................................................. 33 
Subchapter 1 The trend ..................................................................................33 
Subchapter 2 The reason——From the perspective of the operation method 
of power...........................................................................................................33 
Section 1 The death penalty and the political society...................................34 
  Subsection 1 Totalitarian structure...........................................................34 
  Subsection 2 Organic strucure .................................................................36 
Section 2 The reason of the evolution..........................................................37 
Section 3 The nature of the evolution ..........................................................38 
Chapter 4 The death penalty execution methods’s present situation in 
our country and the suggestion to perfecting ..................................... 40 
Subchapter 1 The present situations ..............................................................40 
Section 1 The legal provisions.....................................................................40 
Section 2 The practice situations .................................................................40 
Subchapter 2 The existing problems ..............................................................41 
Section 1 Inequality in fact..........................................................................41 
Section 2 Violate the rule of law principle ...................................................42 
厦
门
大
学
博
硕
士
论
文
摘
要
库
  
 
Degree papers are in the “Xiamen University Electronic Theses and 
Dissertations Database”.  
Fulltexts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on 
http://etd.calis.edu.cn/ and submit requests online, or consult the interlibrary 
loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn 
for delivery details. 
厦
门
大
学
博
硕
士
论
文
摘
要
库
